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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

24 OF 1956 (“the Act”): CP LEYGONIE (“complainant”) v THE PRIVATE 

SECURITY SECTOR PROVIDENT FUND (“first respondent”); ABSA 

CONSULTANTS AND ACTUARIES (PTY) LTD (“second respondent”) AND G4S 

SECURITY (PTY) LTD (“third respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the payment of a disability benefit.  

 

1.2 The complaint was received by this Tribunal on 14 April 2009. A letter 

acknowledging receipt thereof was sent to the complainant on            

26 May 2009. On the same date, a letter was dispatched to the second 

respondent, giving it until 12 June 2009 to file a response to the 

complaint. On 25 June 2009, a follow-up letter was sent to the second 

respondent, giving it until 6 July 2009 to file a response. On 17 July 

2009, a response was received from the second respondent. On           

3 August 2009, a letter was sent to the third respondent, giving it until   



 

 

2 

3 September 2009 to file a response to the complaint. On                   

17 September 2009, a follow-up letter was sent to the third respondent, 

giving it until 28 September 2009 to file a response. On 18 September 

2009, the response was forwarded to the complainant, requesting him 

to file further submissions. Further submissions were received on       

30 September 2009. On 25 May 2012, a response was received from 

the first respondent. On 29 May 2012, a further response was received 

from the first respondent.  On 7 June 2012, the third respondent was 

joined in terms of section 30G(d) of the Act. A further response was 

received from the second respondent on 18 January 2013. No 

response was received from the third respondent. No further 

submissions were received.  

 

1.3 After reviewing the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below 

 

[2]  FACTUAL BACKGROUND 

 

2.1 The complainant was employed by the third respondent from 2000. 

The complainant did not provide the exact period he was employed by 

the third respondent. By virtue of his employment, he was a member of 

the first respondent during the tenure of his employment. 

 

2.2 On 13 March 2005, the complainant was involved in a motor vehicle 

accident in the course of his duties. He sustained serious bodily injuries 

which resulted in a left hip joint replacement.   

2.3 On 15 March 2005, he consulted with Dr EL Vosloo, a general 

practitioner, who described the complainant’s injury as a pelvis 

fracture. On 24 August 2005, he consulted with Dr Jan Joubert, and 

underwent a total hip replacement surgery.  
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2.4 On returning to work nine months following his accident, his 

employment was terminated by the third respondent. The complainant 

did not provide the exact date of termination of his employment. 

 

2.5 The complainant’s disability claim was initially submitted to the first 

respondent by the third respondent on 14 November 2008. On           

11 December 2008 the complainant consulted with Dr EL Vosloo, who 

stated that the complainant is permanently unfit to return to active 

armed response and security type work. The disability claim was 

repudiated due to late notification.  

 

2.6 The disability claim was later re-assessed on 9 February 2011, on the 

medical evidence provided and new medical evidence from Ms A Van 

Zyl, Occupational Therapist. The disability claim was declined on 

medical grounds. The complainant was found not to be totally and 

permanently disabled.   

 

[3] COMPLAINT 

 

3.1 The complainant is aggrieved by the decision to decline the disability 

claim and is requesting this Tribunal to investigate the matter.  

 

3.2 The complainant requests this Tribunal to compel the first respondent 

to pay him a disability benefit. 

 

[4] RESPONSE 

 

 First respondent 

4.1 The first respondent initially submitted that the disability claim was 

repudiated on the grounds of late notification. It submitted that it 

received the disability claim in on 14 November 2008. However, the 

complainant’s date of disability is 13 March 2005.  The first respondent 

decided to later re-assess the claim and submitted that following the re-
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assessment of the disability claim, the claim was declined on the 

grounds that the complainant was found not to be totally and 

permanently disabled.  

 

Third respondent 

 

4.2 The third respondent was afforded an opportunity to comment on the 

allegations made against it, as is required by section 30F of the Act. No 

response was received from it.  

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue for determination is whether or not the first respondent is 

justified in declining to pay a disability benefit to the complainant. 

 

 5.2 Rule 6.2.1 of the first respondent’s rules provides as follows: 

 

“A MEMBER will be classified as totally and permanently disabled in terms of 

this RULE if the TRUSTEES receive notification from his EMPLOYER and 

satisfactory medical evidence that he has become totally and permanently 

incapable of engaging in his own normal occupation or in any other 

occupation for which, in the TRUSTEES’ opinion, he could be reasonably 

considered capable of engaging by virtue of his training and general 

experience for remuneration or profit, provided that the MEMBER, shall within 

a period of 3 months after the date of disablement, procure proper medical 

attention and carries out and follows in full the medical instructions and 

advice given.” 

 

 

 

5.3 Rule 6.2.4 of the first respondents provides as follows:  

 

  Notification period 

 

(a) The DISABILITY BENEFIT referred to in Rule 6.2.2 shall not be payable 

unless: 
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(i) A formal written claim, together with all the information required by the 

TRUSTEES and/or ADMINISTRATORS in respect of such claim, is 

lodged with the TRUSTEES and/or ADMINISTRATORS no later than 6 

months after the last day on which the MEMBER in question was at work 

attending to all his normal duties; and  

 

(ii) the relevant documentation and/or particulars required by the 

TRUSTEES and/or ADMINISTRATORS in respect of the claim referred 

to in (i) above are submitted to the TRUSTEES and/or 

ADMINISTRATORS within 12 months after the last day on which the 

MEMBER in question was at work attending to all his normal duties; 

 
 provided that the TRUSTEES may, in their sole and absolute discretion, 

waive time limits prescribed in this RULE 6.2.4 and/or the conditions set out in 

RULE 6.2.3, subject to such terms and conditions as they may prescribe from 

time to time in which event payment of the benefit shall be made out of the 

SELF-INSURANCE ACCOUNT.     

 

 5.4 The rules of a fund are supreme and binding on its officials, members, 

shareholders and beneficiaries and anyone so claiming from the fund 

(See Section 13 of the Act and Tek Corporation Provident Fund & 

Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]).       

 

5.5 In terms of administrative law, although the very purpose of a discretion 

is to allow the authority conferred with the discretion to arrive at its own 

decision, the authority is still required to exercise that discretion 

properly and it must not fetter its discretion (see Tobin v Motor Industry 

Pension Fund (1) [2001] 11 BPLR 2769 (PFA) at paragraph 6).  

 

5.6 In casu, the board of trustees of the first respondent declined the 

complainant’s disability claim for disability benefit on the grounds that 

his disability is not total and permanent. The board relied on the 

medical report submitted by an Occupational Therapist, Ms A Van Zyl, 

where she submitted that the complainant would not be able to return 

to his previous occupation as a security officer, but would be able to do 

alternative occupation such as that in the control room.  
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5.7 However, the issue is whether having regard to all medical reports that 

were submitted to the board, the complainant falls within the ambit of 

the definition of disability as set out in Rule 6.2.1. That is whether the 

medical evidence proves that the complainant is permanently incapable 

of discharging the duties for which he was appointed or any other 

duties which he would be reasonably capable of discharging by virtue 

of his training or experience.  

 

5.8 The definition of disability as set out in Rule 6.2.1 of the first 

respondent’s rules can be broken down into the following requirements: 

firstly, the complainant must be permanently incapable of performing 

his duties; secondly, the complainant must be incapable of discharging 

any other reasonable alternative occupation, which he is suitable for, by 

virtue of his education, training and experience.  

 

5.9 The complainant did not provide any medical evidence to support his 

submission that he is entitled to receive a disability benefit. However, 

the first respondent submitted a medical report by Dr EL Vosloo, who 

indicated that the complainant has a pelvic fracture with intra-articular 

fracture extension as a result of a motor vehicle accident which 

happened on 13 March 2005. On this particular consultation, Dr Vosloo 

indicated that the complainant is unfit for work but would be able to 

return to work in six weeks.  

 

5.10 The first respondent submitted a further medical report by Dr C Grieve 

dated 5 August 2010. Dr Grieve indicated that as a result of the pelvic 

fracture the complainant had secondary left hip osteo-arthrosis within a 

few months after the motor vehicle accident, he suffers from significant 

pain and requires a joint replacement. He stated that the complainant 

also had significant lumbar spine anterolisthesis, a lower thoracic spine 

vertebral wedge deformity, lung complications and head injury 

sequelae from the motor vehicle accident and other accidents. Dr 
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Grieve indicated that the complainant is permanently unfit to return to 

active armed response and security type work and permanently unable 

to run, jump, chase or climb in a physical demanding work situation 

where his own or another person’s safety may depend on it and he 

walks with a limp. 

 

5.11 The Occupational Therapy Report submitted by Ms Ansie Van Zyl also 

confirmed that during 2005, the complainant was involved in a motor 

vehicle accident while on duty. He sustained a fracture of the pelvis on 

the left as well as a left femur fracture. He required a total hip 

replacement which was done by Dr J Joubert, Orthopaedic surgeon.  

She further stated that the complainant has reported a soft tissue lower 

back injury. She indicated that he was treated for a DVT in the left calf 

during his rehabilitation after the total hip replacement. She stated that 

he was treated for a bleeding stomach ulcer and required 

hospitalisation for one week during 2010, which is related to pain 

medication he took for the recurrent headaches as well as the left hip 

pain. Ms Van Zyl submitted that the complainant reported the following 

current complaints: 

 

 Headaches once per week which is severe enough to require bed rest; 

 Left hip stiffness and pain which is aggravated by inclement and cold weather 

as well as specific physical activities; 

 High levels of fatigue with excessive sleep required during the day which was 

never a feature before the Grand mal seizure in 1982; and 

 His eyes are light sensitive requiring him to wear his dark glasses at all time 

when outside. 

 

5.12 Ms Van Zyl further stated that the complainant was diagnosed with 

Petit Mal epilepsy when he was 7 years of age and he last reported a 

seizure in 2006. She stated that he is currently administering a 

combination of anti-epileptic drugs which will have an effect on his 

alertness and concentration and ability to learn.  
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5.13 Ms Van Zyl submitted the following regarding whether or not the 

complainant has the ability to perform his own occupation: 

 

 “He would not be able to manage the physical requirements working as a 

security guard but he may be utilised in the control room, which is purely a 

sedentary position. It may be important to find out why his Ahead Security did 

not re-align him to a more sedentary position as this may have bearing on his 

chances of securing a similar position on the open labour market.” 

 

5.14 The medical evidence submitted shows that, on account of his medical 

condition, the complainant is permanently incapable of discharging the 

duties of the occupation he was engaged for as a Security Guard. Dr 

Grieve, a General Practitioner and Ms Van Zyl, an Occupational 

Therapist, have both indicated that the complainant is permanently unfit 

to return to active armed response and security type work.  The 

medical reports also confirmed that the complainant walks with a limp, 

and that he cannot run, jump, chase or climb in a physical demanding 

work situation. The fact that the complainant is permanently incapable 

of performing his normal work was not disputed in any material respect 

by the medical reports submitted by all the other doctors who consulted 

with the complainant. The experts in this respect concur.  

 

5.15 The next enquiry is whether the complainant is incapable of discharging 

any other duties or alternative occupation which he would reasonably 

be capable of discharging by virtue of his education, training and 

experience.  

 

5.16 The first respondent submitted that the complainant is not entitled to a 

disability benefit as he will be able to perform alternative occupation 

which is not physically demanding. The first respondent based its 

reasoning on the Occupational Therapy Report submitted by Ms Van 

Zyl where she indicated that the complainant will be able to manage 

work of a specific nature in a specific environment and would perform 

best in a sympathetic environment.  
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5.17 The third respondent’s failure to respond deprives this Tribunal of 

crucial information regarding the question of an alternative occupation 

in which the complainant could reasonably engage in by virtue of his 

training and general experience. In the event, this Tribunal can only 

infer from its actions, of releasing the complainant from employment, 

that it had no such alternative occupation as recommended by the 

medical experts.  

 

5.18 In the circumstances, it is this Tribunal’s finding, having considered all 

the submissions and medical reports and other evidence, that the 

complainant is indeed permanently incapable of carrying out his own 

occupation and any other alternative occupation.  

 

5.19 The second respondent submitted that the last contribution received on 

behalf of the complainant was on 30 September 2005, following his 

accident the previous month. The third respondent submitted a 

disability claim on behalf of the complainant on 14 November 2008, 

three years and eight months after the accident. According to the first 

respondent’s rules the third respondent ought to have notified the first 

respondent of the complainant’s disability within twelve months after 

the last day on which the complainant was at work attending to all his 

normal duties, on 13 March 2006. 

[6] ORDER 

 

6.1 In the result, the order of this Tribunal is as follows:  

6.1.1 It is declared that the complainant qualifies for a disability 

benefit in terms of Rule 6.2.2 of the first respondent’s rules. 

 

6.1.2 The decision of the board of the first respondent to repudiate the 

complainant’s application for disability benefit was unreasonable 

and is hereby set aside, and 
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6.1.3 The first respondent is ordered to pay the complainant his 

disability benefit in terms of Rule 6.2.2 within six weeks of the 

date of this determination.  

 

DATED AT JOHANNESBURG ON THIS 18TH DAY OF FEBRUARY 2013  

 

 

 

____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 
  
 
 
 

Section 30M Filing: Magistrate’s Court  

Complainant:   Unrepresented 

First respondent: Represented 

Second respondent:  Unrepresented 

Third respondent: Unrepresented 

 


